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S
e lee en el artículo Farhy v. Commissioner. IRS Cannot Use Assessment Procedures for Certain Penalties, escrito por Upton, Richard M; Michaels, Marnin J; Desrosiers, Christiana, publicado por  Journal of Taxation; New York Tomo 139, N.º 1,  (Jul 2023): 3-7: “Farhy is an important decision because the Tax Court concluded that the Code means what it says - if the IRS is not given the statutory authority to assess a penalty, then it lacks that authority. So, if the government wants to impose a penalty under Section 6038(b) in connection with a Form 5471, then the government must bring a collection action and cannot simply assess the penalty. ―The difference between these two types of actions becomes critical when the statute of limitations is considered. Section 6501 governs the statute of limitations, which is generally three years unless extended. If no Form 5471 is filed, then the statute of limitations never starts to run, and a collection action can be started at any time pursuant to Section 6501(c)(3). However, if the taxpayer filed a Form 5471 but the IRS objects to the form that was filed, then the statute of limitations starts when the Form 5471 was filed, and the IRS would have only three years from the date of filing to commence a collection action. Moreover, if the IRS asked the taxpayer to extend the statute of limitations on "assessment" using Form 872, which is its standard approach, this extension should not apply to the statute of limitations for filing a suit for "collection" of atax. So the IRS may find that it is time-barred from bringing an action even if the taxpayer has otherwise extended the statute of limitations.v ―Another important point to consider is that a collection action requires a suit in District Court, which is much more complicated than the administrative procedure of assessment. Moreover, in order to bring a collection action, the IRS must convince DOJ that the case has merit, which again involves a more complicated process than simply asserting a penalty, which can be accomplished by the IRS alone. So even if a taxpayer failed to file a Form 5471, the IRS will need to convince DOJ that the taxpayer lacked reasonable cause and that the collection action is likely to be successful, which is completely different than having an agent simply assess the penalty and then asking the taxpayer to refute the IRS' determination.” Tiempos hubo en que solamente la rama judicial podía fallar en contra de un ciudadano. Las autoridades ejercían funciones de investigación y de acusación. Ahora vemos que son muchas las posibilidades que tienen los funcionarios administrativos de investigar, acusar, falla e, incluso, cobrar. Como es claro, esta modalidad hace que los procesos se realicen más rápidamente. Como si fuera poco, nuestra constitución permite encargar a ciertas autoridades el ejercicio de competencias judiciales. Seguramente la situación de la mencionada rama sería más cuestionable si tuviera que atender todas las cuestiones. Especialmente su lentitud hace que no tenga sentido pensar en acudir a ella, porque muchos fallos por extemporáneos ya no son justos. Un instrumento que ha pretendido mejorar las cosas es la obligación de tramitar una conciliación antes de los pleitos. Aun así, seguimos enredados.
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